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Counterstatement of Jurisdiction

The People accept and adopt defendant’s staterhpmisaliction.
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Counterstatement of Issues Presented
l.

Under Blockburger's “same elements” test, two convictions
arising out of the same incident do not violate ddule jeopardy if
each crime has one element the other does not. leeisecond-
degree murder requires that a defendant act with mice (while
statutory manslaughter does not) and statutory maraughter
requires the use of a firearm (while second-degraaurder does
not). Does the conviction for statutory manslaugtdr violate
defendant’s right against double jeopardy?

The Court of Appeals answered, “No.”
The trial court answered, “No.”

The People answer: “No.”

Defendant answers: “Yes.”

Jury instruction 7.16a should only be given if theevidence
supports that defendant honestly and reasonably belved the
victim was breaking and entering into his home athte time of the
shooting. Here, there was no evidence that the tilm—who, at
most, was banging on defendant’s side and front do®—was
actually in the process of breaking into defendans home when
defendant opened his locked and undamaged steel d@md shot
the unarmed victim through the locked screen. DidJudge
Hathaway abuse her discretion in refusing to give he
instruction?

The Court of Appeals answered, “No.”
The trial court answered, “No.”

The People answer: “No.”

Defendant answers: “Yes.”
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Conduct of the prosecutor warrants reversal only ifthe claim is
properly preserved by a timely objection and the coduct is
prejudicial. Here, defense counsel did not, for th most part,
object to the prosecutor’s conduct, and that conducwas not
prejudicial. Has defendant established that he wadenied a fair
trial?

The Court of Appeals answered, “No.”
The trial court answered, “No.”

The People answer: “No.”

Defendant answers: “Yes.”
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Counterstatement of Facts

Defendant shot and killed unarmed, 19-year-old SenMcBride while she was standing
on the front porch of his Dearborn Heights houst@early morning hours of November 2, 2013.
He was charged with second-degree mufdémtutory manslaughtéand felony firearni. After a
jury trial before the Honorable Dana M. Hathawagfethdant was convicted as charged on August
7, 2014. He was later sentenced to serve 15-3@ yeasecond-degree murder, 7-15 years for
statutory manslaughter, and a consecutive 2 yeafglbny firearnt. The facts of the case are as
follows:

Onthe evening of November 1, 2013—the eveningbaioe was killed—Renisha McBride,
the victim, was at her Detroit home spending tim#vaer best friend, Amber Jenkins. From
roughly 7:30-9 p.m., the two were playing a drirkgame with cards and smoking marijuana. They
drank about half a fifth of vodka and smoked arotimde blunts between the two of them. Amber
left around 9 p.m. when Renisha no longer wantegldg the gamé. When Renisha’s mother,
Monica McBride, arrived home around 10:40 p.m.,se Renisha sitting at the dinning room table

charging her cell phone and watching televisidror roughly five minutes, she spoke with Renisha

*MCL 750.317.
*MCL 750.329.
*“MCL 750.227b.

°*References to the trial record are cited by the détthe hearing followed by the page
number; 9/3, 39-40.

®7/23, 78-83, 96.

"Witness Davonta Bynes testified that he was textiitly Renisha that evening because he
wanted her to come over to his house. He livetMoWarren between Southfield and Evergreen.

4
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about why the house was not clean. Renisha didppmar to her to be intoxicated. Monica went
upstairs to change her clothes. When she camedoaakstairs around 11:15 p.m., Renisha and her
white Taurus were gorfe.

The next person to see Renisha was Carmen Bed&#a&gley was sitting in the front room
of her house on the 7200 block of Brammell in Diétntnen, at around 1 a.m. on November 2, she
heard a loud noise.When she looked outside, she saw that a whiteuEauwad hit her husband’s
Dodge Charger, which was parked on the street.c8led 911, noticed that the person in the car
was walking away from the scene towards Warren Ased then went outside. When the
driver—whom she eventually learned was Renisha—dzanle, Beasley asked her if she was okay.
Renisha replied that she was okay, but that shéedtdn go homé&® Renisha sat back in her car.
When Beasley asked her if she had a cell phori¢tmre was anyone she could call for her, Renisha
said she did not know where her phone was. Beasliiged blood on her right hant.

Beasley went inside to again call 911 becauseghRénisha needed an ambulance. When
she came back outside again, Renisha was sti#.tH&easley told Renisha that the ambulance was

on its way. Renisha kept repeating that she waotgd home. Beasley noticed that Renisha was

He talked to her on the phone at some point ard@atll p.m. and said she was slurring her words
like she had possibly been drinking, but that shaded like she was having a good time. He gave
up on her coming over around 12 a.m. 7/28, 15-21.

87123, 61, 65-67. Monica did not see her daugtgaireuntil she identified her body at the
medical examiner’s office the following day.

°ld 111-114.
9d at 123, 129-133.

Yd at 133-135.
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scared, staggered when she walked, and was hdidmgands on both sides of her head. Beasley
assumed she was drunk, but did not smell alcohbkeott Before the ambulance arrived, Renisha
walked away towards Warren Ave. again. She nestermed-?

Two other witnesses outside that night where tlastcitook place testified similarly.
Syphonia Page was in her driveway on Brammell atdua.m. when the crash occurred. She saw
the white car run into her neighbor’'s ¢arwhen she approached the driver—later identified a
Renisha—Page noticed Renisha was babbling andgsstygwanted to go home. She said Renisha
was not belligerent or cursing, just disorientedParis Pace, who was parked on Brammell at the
time, said she noticed the white car driving doladtreet because it seemed to her that the car was
going a little too fast for a residential stréeiShe then saw the white car swerve and hit theroth
car. When Pace asked the driver—again, Renishgheifvas okay, Renisha nodded yes. Renisha
seemed “out of it.” After walking back and fortlieav times, Renisha eventually left the scene and
that was the last she saw her.

Renisha’s car was towed after she left the scddays later, evidence technician Mark
Perrinello went to the tow yard to see the whitartia. He recovered Renisha’s cell phone in the

front seat area of the car. He also photographediamage to the vehicle, including extensive

7d at 149.

Y¥d at 135-144.
147124, 40-43.
°Id at 44-61.
%d at 74-76.

Y1d at 77-89, 92.
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damage to the front passenger side, a deploydshgirand cracks in the windshiéfd He also
retrieved samples from the blood found in thewaich were later tested and shown to be Renisha’s
blood!® Crash scene reconstructionist Kevin Lucidi evaltywvent to the scene of the crash, where
he determined that Renisha was likely driving 31#B.h. when the crash occurred. He also said
the spider-like crack in the windshield could hdaeen caused by Renisha’s head hitting the
windshield®°

Renisha’s whereabouts from roughly 1:20 a.m., wles left the scene of the crash, to
roughly 4:40 a.m., when she was killed by defenddr@odore Wafer on the porch of his home
located at 16812 West Outer Drive in Dearborn Hisighre unknown. What is known is that, at
4:42 a.m. that morning, defendant called 911, splga“shot somebody on my front porch with a
shotgun banging on my door.” After the call ablyppnhded, the 911 dispatcher, Valentine Peppers,
called him back to get more information. Defendald him he shot the victim—Iater identified
as Renisha—by accident and that he thought thevasrunloaded:

Sergeant Rory McManmon was the first on the scénmeumhly 4:46 a.n??> He asked

defendant what happened and defendant said thera Weansistent knocking” on the door. When

187124, 158-164.
197124, 164-167; 7/28, 171.
207/28, 63-66.

ZThis transcribed 911 audio recording is attachethi® brief as Attachment A. It was
admitted during trial as the People’s Exhibits #88 #39, 7/24, 102-103. The return call was not
recorded because their recording system only redartcoming calls. 7/24, 102-109.

227124, 10-18.
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he opened the door, he was “kind of like who is thind then the gun dischargétl. The entire
conversation was recorded. Defendant then sigeedsent form allowing the police to search his
home and was detained in the back of Corporal R@mzalez’'s squad car until he was later taken
to the police station for more questionfig.

While being questioned at the police station, deden said he heard banging noises on the
side and front dod®. He said he should have called the police finst He was mad and wanted to
find out what was going on. “I'm piss and vinegaw,” he said about his state of mind when he
went to the door. He said he opened the dooguhalischarged, and “unfortunately” a person was
standing there. He did not expect the gun to §amd there was no deliberate pointing or firing.
He did not know when he had loaded the shotgursdidtit could have been months ago. The first
thing he did after the shooting was to call thaqeol He did not say anything about not being able
to locate his phone. He also did not say anythbmut the screen being dislodged when he fired the
shot. To the contrary, he encouraged the offioemeasure his height against the screen to
determine the angle of the shot. Later in therimgv, he said it was a “violent banging” on thedo
like maybe somebody was trying to get in or nedus.

At trial, defendant testified that he purchasedgtie in 2008 to keep in his house for self-

defense, but had just loaded it around October 2(8,3—about two weeks before the

BThis transcribed recording is likewise attachedhis brief as Attachment B. It was
admitted at trial as People’s Exhibits #162 and3#¥&4, 17-19. Defendant makes much of the fact
that defendant says the term “self-defense” duhisgexchange. But, as defendant himself clarified
during trial, he was describing theapon not his actions. 8/4, 185.

247/23, 172-178.

BThis recorded and transcribed interview is attadbetiis brief as Attachment C. It was
admitted at trial as People’s Exhibits #182 and3#B34, 223-224.

8
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shooting—because his car had been paint-b&lletk had the gun “ready to go,” but kept the safety
on?” Around 4:30 a.m., he heard banging on the sideeohouse and then at the front d€oHe
turned off his TV and all lights so that nobody Wwbsee him. He claimed for the first time that he
looked all around the house for his cell phone,doufid not find it2° He said the banging was so
loud that the floor was vibrating and he descrithed “undescribably loud and violenf."He said
that he thought he heard metal hitting the dooe.skid (again for the first time) that he origigall
got a bat, but then when the banging continuedetnved his shotgun from the closetHe did

not remember taking the safety off. He testifieatthe opened the door to investigate because he
was not going to cower in his house and be a vittirdle said for the first time at trial that he
noticed the screen was dislodged when he openetbthé® He testified that, when he opened the
door, he saw a person come from the side of hisénsa he raised his gun and shot. The entire

incident happened in one to two minutes. “It ween or me,” he saidf.

%g/5, 66-68.

278/4, 190-191.

#8/4, 198-199. He never heard any knocking on gk lloor. 8/5, 29.
298/4, 201-202, 8/5, 19-24.

308/4, 200, 2109.

318/4, 205-206.

328/4, 207.

38/4, 210.

¥8/4, 220.
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Defendant’s neighbor, Ray Murad, testified thatwwes awake during the relevant time.
About 10-15 minutes before he heard the shot, m sugside because he could hear what sounded
like a tree hitting the top of his car and wantedniake sure nobody was outside his house. When
he did not see anyone, he went back indidde did not see anyone at defendant’s hduste did
not hear anything else from outside until he hélaedgunshot. After he heard the shot, he saw the
police at defendant’s house within two to threeutes®’

The police responded two to three minutes afte®1iecall was placed. When they arrived,
there was a bullet hole in the screen of the frimeked screen dodf. The house was brick with
steel door$? The screen insert of the screen door was distbdge hanging down roughly 8-9
inches. There were no pry or kick marks on therglod@ he screen insert, while off its frame, did
not appear to be pushed, kicked, or stretched eMaas no damage to the doors or door handles and

no evidence of forced entfy. There were three lifts taken from the front dowme of which were

%7128, 38-42.
%7128, 47.
377128, 38-44, 47-49.

387/23, 170; 7/29, 156; See Attachment D for phofadefendant’s front door, admitted at
trial as Exhibits #42, #102, #101, #44, and #48.

897129, 13.

407124, 126-130; 7/29, 147-153, 156, 160-162; 7/30,9ee Attachment E for photos of the
side door and locks, admitted at trial as Exhi#89g, #98, and #158.

10
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fingerprints** While two were just smudges, one of the threts lifould have possibly been
produced by the screen door inériThe shotgun was found inside the house by the fioor?

The victim was found dead on the front porch franoavious shotgun wound to her fédte.
She was unarmed and her fingerprints were not faumany of the doors. She did not have any
burglary tools anywhere on or near her b&dyShe was wearing a sweatshirt, blue jeans, and
women’s boots with one boot nearly split ag&rEhe was 5'4" and 184lbs. Dr. Kesha, the medical
examiner who performed the autopsy, testified shathad a 3.5 inch shotgun wound to her face.
Besides some blood on her right hand, he did nixtenanything else from his external ex&nHe
did not see any swelling to her hariti$ie estimated that she was standing less tham fibeeaway
from the end of the shotgun barfel. Her blood-alcohol level was .218 and she had active and

inactive metabolites of marijuana in her systr@ecause the gunshot wound had fragmented her

7124, 173; 7128, 121-132.
427/28, 140-144.
37124, 121.

47123, 170, 7/29, 146. See Attachment F, whiclpisato of the victim on defendant’s front
porch, admitted at trial as People’s Exhibit #43.

57124, 137-138; 7/29, 162.
%7124, 158.
47130, 112-114.

87/30, 113-114. Defendant’s paid expert, Dr. WeBytz, testified that his review of the
photos led him to believe her hands were swoll€0,7212.

497/30, 120. In Dr. Spitz’s opinion from viewing thhotographs, she was standing around
two feet from the screen. 7/30, 35-36.

*97/30, 122-123.

11
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brain, he could not tell if she had a concussidargo death. The cause of death was a shotgun
wound to the heath.

The firearms expert who examined defendant’s Magsb®del 500A 12-gauge shotgun
found no malfunctions with the gun and conclude the gun would not go off unless the safety
was off and the trigger was pulled using approx@tyagix pounds, five ounces of forte For the
gun to fire, one would need to load it, chambeslie the safety off, and pull the trigger. Iis hi
expert opinion, a shotgun blast from the weaporiccabsolutely knock out a screen insért.

During closing arguments, the People argued thizindant did not have an honest and
reasonable fear of death or great bodily harm wieenpened his locked, steel door and shot the
victim. Defense counsel, on the other hand, argbatdefendant shot in self-defense. The jury
deliberated for roughly a day before returning iaia of guilty as charged. He was later sentenced
to serve 15-30 years for second-degree murder, yehabs for statutory manslaughter, and a
consecutive 2 years for felony fireaffrDefendant then appealed by right. The Court gie§ts
affirmed defendant’s convictions, but remandedaf@rosbyhearing solely based on the fact that
the guidelines are now advisory undeckridge Additional facts may be presentedra in the

Argument section of this brief.

*17/30, 124-133.

*2See Attachment G, which is a photo of defendamitggain, admitted at trial as People’s
Exhibit #135.

%37/29, 76-78, 95-98, 105-106. Defendant also ptesemnfirearms expert, who testified that
the screen could have been dislodged before thatisigo His pull-trigger test concluded that it
would take 5 pounds, seven ounces of force totpaltrigger. 7/31, 175-181, 183.

*9/3, 39-40.
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Argument
l.
Under Blockburger's “same elements” test, two convictions
arising out of the same incident do not violate ddule jeopardy if
each crime has one element the other does not. ldeisecond-
degree murder requires that a defendant act with méce (while
statutory manslaughter does not) and statutory mardaughter
requires the use of a firearm (while second-degreaurder does
not). The conviction for statutory manslaughter des not violate
defendant’s right against double jeopardy.
Standard of Review
A double jeopardy challenge presents a questidavothat this Court reviewde novo”
Discussion
Defendant’s convictions for both second-degree ewand statutory manslaughter do not
violate his right against double jeopardy becaesersd-degree murder does not require the use of
a firearm and statutory manslaughter does, andtstgtmanslaughter does not require malice,
which second-degree murder does. In other wowlshld jeopardy is not offended because each
has an element the other does not.
The double jeopardy clauses of the U.S. and Michiganstitution¥ “protect against

governmental abuses for both (1) multiple proseadtifor the same offense after a conviction or

acquittal and (2) multiple punishments for the saffense.®” Where the Legislature clearly intends

*People v Lugo214 Mich App 699, 705 (1995).
%8U.S. Const., Am V; Const. 1963, art. 1, § 15.

>’People v Calloway469 Mich 448, 450 (2003). See alBepple v Guiles199 Mich App
54, 56 (1993).

13

INd 2£:90:2 9T02/T2/9 DS A aaAIFD3



to impose multiple punishments under two statuteable jeopardy is not violaté8.Conversely,
where the Legislature expresses a clear intenitrel plan language of a statute to prohibit midtip
punishments, it will violate double jeopardy to mimdefendant for both offens&sBut where the
Legislature’s intent is not clear—as is the cage-he then courts must apply tBéockburgef®
“same elements” test, which this Court adopteBeople v Smithto determine whether the dual
convictions violate double jeoparéfy
A. While the Legislature has not clearly indicated ae way or the other whether it
intended to authorize multiple punishments for thes two offenses, it is clear that they
are each aimed at punishing distinct harms.

Here, there is no clear indication whether the slagire intended to impose multiple
punishments for second-degree murder and statotanglaughter. While defendant states in his
brief that the plain language of the second-degraeder statute indicates the legislature cleady di
not intend multiple punishments, the People fagde how that is clear. Defendant merely quotes
both statutes and states, without any real sugpottis proposition, that the Legislature did not

intend for a person to be convicted and punisheuboth statutes. But the plain language of the

statutes says nothing one way or the other aboetheh the Legislature intended to authorize

*People v Smittd78 Mich 292, 316 (2007)(internal citations oy
*People v Miller 498 Mich 13, 17-19 (2015).
®Blockburger v United State284 US 299 (1932).

®People v Smithsupra 478 Mich at 316;People v Ream481 Mich 223, 227-228
(2008)(holding that convicting and sentencing a&ddént for both first-degree felony murder and
the predicate felony does not violate double jedp#reach offense has an element that the other
does not).
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multiple punishments for the two offenses. Withaoy such indication, the Legislature’s intent is
not clear and defendant points out no authorityéocontrary?

While defendant seems to argue otherWiseijs simply not the case that the Legislature
never intended to have two homicide-related comonstresulting from a single deatReople v
Wernef*is illustrative. There, the Court of Appeals heldt double jeopardy is not offended when
a defendant is convicted of both second-degree enundd operating a motor vehicle under the
influence of intoxicating liquor (OUIL) causing dba Specifically, the Court stated: “A dual
prosecution and conviction of a higher offense ameksser cognate offense are permissible where
the Legislature intended to impose cumulative gumisnt for similar crimes, even if both charges

are based on the same condittCiting People v Kulpinskiwhich holds that double jeopardy is

®Defendant’s argument seems to be that the Legislawst not have intended multiple
punishments because second-degree murder requatieg mvhereas statutory manslaughter does
not. But this distinction not only fails to suppdis argument, but actually helps the People’s
argument. Much like second-degree murder and @HUsing death, the two statutes at issue here
are designed to prevent separate ills and eaclhiosrdn element the other does not.

®Defendant basically just states that it violateshde jeopardy to have multiple murder
convictions arising from a single death. But thees he references, suclirasple v Bigelow229
Mich 218 (1988), deal with multipleurderconvictions. The People do not dispute that it woul
violate double jeopardy to have two convictions s@dtences for, for example, first-degree murder
and second-degree murder arising out of one desilwise second-degree murder is a necessarily
lesser included offense of first-degree murdere Fsople v Clark243 Mich App 424, 429-430
(2000). Inthis case, there is one murder coromdior second-degree murder and one manslaughter
conviction for statutory manslaughter. Manslauglnde by definition, not a murder conviction
because “malice is an essential element of anyentirBeople v Aarop409 Mich 672, 733 (1980).

®people v Werner254 Mich App 528 (2002).
d at 535.
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not offended by convictions for both OUIL causingath and involuntary manslaughtethe
Wernercourt noted that the two statutes at issue weead®d to enforce distinct societal norms and
each contained an element not found in the &th&ccordingly, the Court found no double jeopardy
violation.

This case is no different. The two statutes atdsge intended to prevent different societal
harms and each contain an element not found iottiex. Statutory manslaughter deals specifically
with the discharge of a firearm that is pointed @erson. The Legislature intended to punish the
careless use of a firearm even when a defendastvatiiout the intent necessary to sustain a
conviction for common-law manslaught&rMuch like the Legislature’s intent to prevent mku
driving in the OUIL-causing-death statute, the mtef the Legislature in enacting statutory

manslaughter is to prevent the careless use drfire. Accordingly, it is not clear that the

®People v Kulpinski243 Mich App 8, 11-24 (2000)(“Statutes prohikgticonduct that is
violative of distinct societal norms can generaiyviewed as separate and amenable to permitting
multiple punishments.”); see ald®eople v Bergmagn312 Mich App 471 (2015)(holding that
convictions and sentences for second-degree mu@iéil, causing death, and driving with a
suspended license causing death do not violatelelgaedpardy).

®“People v Wernesupra at 535-536.

®people v Heflind34 Mich 482, 504 (1990)(“In our opinion, in pralgating the involuntary
manslaughter statute, the Legislature intendednisp the intentional pointing of a firearm which
results in death even though the defendant didasbtwith the criminal intent sufficient for
conviction under common-law involuntary manslaughtePeople v Maghzall 70 Mich App 340,
345 (1988)People v Duggarnll5 Mich App 269, 272 (1982)(“We believe thatlégislative intent
was to punish the intentional pointing of a fireasmch results in death even if the defendant did
not act in a grossly negligent mannerPgople v Doss/8 Mich App 541 (1977), reversed on other
grounds, 406 Mich 90 (1979). (“The common sensaldhis is that Section 329 was designed to
apply in cases of the careless use of firearmsremine accused intended to aim at the victim, but
accidentally fired.”).
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Legislature did not intend to impose multiple pimnmeents for second-degree murder and statutory
manslaughter because they are each aimed at preyant punishing separate societal harms.

B. In addition to punishing different harms, the twooffenses each contain an element the
other does not.

Further, just like i'Werner each offense contains an element the other daedimder the
Blockburgersame-elements test, offenses are not the samedbtaljeopardy purposes if each
requires proof of an element the other doeshtBecause the statutory elements, not the pasicul
facts of the case, are indicative of legislativtemm, the focus must be on these statutory eleniéhts
The elements of second-degree murder are (1) a,d@xtthe death was caused by an act of the
defendant, (3) the defendant acted with malice, @)dthe defendant did not have lawful
justification or excuse for causing the death.cBytrast, the elements of statutory manslaughger ar
(1) a death, (2) the death was caused by an abeadefendant, (3) the death resulted from the
discharge of a firearm, (4) at the time of the kié&sge, the defendant was intentionally pointing the
firearm at the victim, and (5) the defendant didl imave lawful justification or excuse for causing
the deatH?

A basic application of thBlockburgertest in this case reveals that each offense regjaire
element the other does not. Second-degree magires malice, whereas statutory manslaughter

does not. Statutory manslaughter requires thédige of a firearm, which second-degree murder

®People v Smittsupra 478 Mich 324.
“People v Reansupra 481 Mich at 238.
"People v Smithd78 Mich 64, 70 (2007).
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does not. Thus, because the two offenses eachicamt element the other does not, double
jeopardy is not offended and defendant’s two cdions and sentences should sténd.

This analysis is consistent wieople v Smithwhich analyzes the elements of these two
offenses and expressly holds that statutory magitauis not an inferior offense of second-degree
murder and, thus, is also not a necessarily lesskrded offense. Whil&mithdeals with jury
instructions and, therefore, does not specificatlgress the double jeopardy issue at hand in this
case, it nevertheless stands for the propositiati-thegardless of whether a firearm was used to
cause the death based on the specific facts gbamigular case—statutory manslaughter is not a
necessarily included offense of second-degree mbatmuse it is possible to commit second-degree
murder without first committing statutory manslategtf®

Ultimately, defendant’'s convictions for both secateljree murder and statutory
manslaughter do not violate double jeopardy becthes@lain language of the statutes does not
clearly indicate otherwise, because the two statate designed to punish and prevent different
harms, and because each offense has an elemeanth#redoes not. Accordingly, the Court of

Appeals did not err in affirming defendant’s duahuictions for both offenses.

?To the extent defendant’s argument questions theistency of the jury’s verdict, his
argument is without merit because—even if this i rd inconsistent, which it arguably was not—it
is well-recognized that inconsistent verdicts withisingle jury trial do not require revergéople
v Wilson 496 Mich 91, 100-10 (2014), quotingeople v Vaughn409 Mich 463, 466
(1980)(“[J]uries are not held to any rules of logar are they required to explain their decisions.”

“People v Smitfsupra 478 Mich at 69-74.

"Judge Servitto’s dissent in this case states—witbiting any specific authority—that the
Legislature specifically prohibited multiple punmbnts for second-degree murder and statutory
manslaughter simply because one crime requiresenatid the other does not. But, as the majority
opinion points out, this observation regarding ¢élements of each offense has more to do with
whether the verdict is internally inconsistent, wbiether double jeopardy is offended.
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.
Jury instruction 7.16a should only be given if theevidence
supports that defendant honestly and reasonably bielved the
victim was breaking and entering into his home athte time of the
shooting. Here, there was no evidence that the tilm—who, at
most, was banging on defendant’s side and front de®—was
actually in the process of breaking into defendans home when
defendant opened his locked and undamaged steel d@nd shot
the unarmed victim through the locked screen. JudgHathaway
did not abuse her discretion in refusing to give té instruction.
Standard of Review
After all of the evidence had been presented mdhase, counsel asked the court to give CJI
2d 7.16a. After hearing argument on the mattedgduHathaway decided the instruction was
inapplicable to the facts of this case in lighttaf evidence presenté&dA trial court’s determination
whether an instruction is applicable to the fadtthe case is reviewed for an abuse of discrefion.
An abuse of discretion occurs if the court’s demisfalls outside the range of reasonable and
principled outcome$.
Additionally, jury instructions are reviewed as hole, and reversal is inappropriate even
if there are imperfections as long as the instomsti‘adequately protected the defendant’s rights by

fairly presenting to the jury the issues to bedti€ Thus, even where an instruction should have

been given, reversal is not warranted unless tliendant can show that the error caused a

g/5, 111-112.

*People v Gillis 474 Mich 105, 113 (2006).
""People v Babcogk69 Mich 247, 269 (2003).
8People v Dumast54 Mich 390, 396 (1997).
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miscarriage of justice, i.e. that it is more likétyan not that error was outcome determinative, and
the error undermined the reliability of the verdfct
Discussion

Judge Hathaway did not abuse her discretion irsmefuto give CJI 2d 7.16a because the
evidence did not support the giving of the institt Indeed, there was virtually no evidence that
the victim, unarmed 19-year-old Renisha McBrideswaatively in the process of breaking and
entering into defendant’'s home when he openedahisl steel door—which was undamaged and
showed no signs of forced entry—and shot her thrdug locked screen door. Accordingly, the
Court of Appeals did not err in finding that thétrcourt judge did not abuse her discretion in
denying defendant the inapplicable instructionrtiter, even assumingrguendogthat the court did
err by not giving the instruction, defendant canestablish that the alleged error was more likely
than not outcome-determinative in light of the otinstructions given and the evidence presented
at trial.

While defendant’s version of what occurred on tightof the murder varied each time he
was asked, he ultimately decided at trial to tesitiat he acted in self-defense because it waseo

the phrase defendant eventually used at trialpfitbeme.®® Accordingly, the court instructed the

“People v Cornel466 Mich 335, 365 (2002People v Lowen?258 Mich App 167, 172-73
(2003); MCL 769.26 states: “No judgment or verdicall be set aside or reversed or a new trial be
granted by any court of this state in any crimoede, on the ground of misdirection of the jury, or
the improper admission or rejection of evidencefasrerror as to any matter of pleading or
procedure, unless in the opinion of the court,radie examination of the entire cause, it shall
affirmatively appear that the error complained a$ hesulted in a miscarriage of justic&&ople
v Lukity, 460 Mich 484, 493 (1999)("Thus, 8 26 creates aspmption that preserved,
nonconstitutional error is harmless, which presuomptay be rebutted by a showing that the error
resulted in a miscarriage of justice.”).

88/4, 220.
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jury at length on the law of self-defense. Spealfy, and among other things, the jury was
instructed to consider all of the evidence in degjdvhether defendant acted in lawful self-defense,
including how the circumstances appeared to hitheatime he acted. They were also instructed
that a person is never required to retreat if kddn his own home and that a person’s porchris pa
of his homé® And finally, the Court ended the instructionsdigting that the prosecutor had to

prove beyond a reasonable doubt that defendamtadidct in self-defen<g.

But, in addition to the lengthy self-defense instiens the court agreed to give, defense
counsel also asked for—and was denied—the readi@dld2d 7.16a. The instruction, based on
MCL 780.951(1), reads in relevant part:

If you find that—
(a) the deceased was breaking and entering a dgelli
or business, or committing a home invasion, or had
broke and entered or committed a home invasion and
was still present in the dwelling or business,.and
(b) the defendant honestly and reasonably belithe=d
deceased was engaged in any of the conduct just
described,
you must presume that the defendant had an hondsteasonable
belief that imminent [death/great bodily harm/séxassault] would

occur®?

The jury instruction is based on MCL 780.951(1)jchistates in relevant part:

#18/5, 168-171

#dat 171. Thejurors were also provided a cofg@fury instructions during deliberations.
8/6, 102.

8CJI 2d 7.16a.
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(2) [I]t is a rebuttable presumption in a . . .namal case that an
individual who uses deadly force . . . has an hbaed reasonable
belief that imminent death . . . or great bodilyrhdo himself . . . will
occur if both of the following apply:

(a) The individual against whom deadly force océother

than deadly force is used is in the process ofkmmgaand

entering a dwelling or business premises or conmgitiome

invasion or has broken and entered a dwelling ainass

premises or committed home invasion and is stdspnt in

the dwelling or business premises . . .

(b) The individual using deadly force or force athiean

deadly force honestly and reasonably believes that

individual is engaging in conduct described in suistn

(a).84

After examining the statute and hearing argumernherissue, Judge Hathaway declined to

give the instruction because she found it wasunmpsrted by the evidence. Specifically, she found
there was no evidence that the victim was eveefarttlant’s house and that there was no evidence
that she was in the process of breaking and egterren defendant shot Heér.

A. Judge Hathaway did not abuse her discretion in reising to give the instruction because
it was not supported by the evidence.

A requested instruction should only be given tgtingif it is supported by the evidence that
was presented at trigfl. But the converse is likewise true: an instructian supported by the

evidence shouldot be given?” Before CJI 2d 7.16a should be given to the jthg,instruction

8MCL 780.951(1). The People agree that none dfstexl exceptions are applicable in this
case.

8g/5, 111-112.
#pPeople v Riddle467 Mich 116, 124 (2002).
8People v Wes235 Mich App 241, 243 (1999).
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clearly requires there be evidence presentedadbwihthat (1) the victim was in the process of
breaking and entering into defendant’s home and2hdefendant honestly and reasonably believed
that the victim was breaking and entering intoHume®®

Generally, in order to establish breaking and é@mgethere would need to be evidence that
the victim both broke into and entered the dwelfthglere, the statute requires that the victim was,
at the very least, “in the process” of breaking entbring. While defendant makes much of the fact
thatattemptedbreaking and entering does not require actual giieyl_egislature clearly did not say
that “attempted breaking and entering” was enoagaise the presumption. Instead, the Legislature
said that the person (in this case, the victim)trbasin the process” of breaking of entering, whic
implies more than just attempting. According t® @ambridge Dictionary of American Idioms, “in
the process” is defined as “having begun but noftfipesshed doing something.” So, while an
“attempt” to break in could be completely thwartédhere has to at least be some measure of

success for one to be “in the process” of breaking

8CJI 2d 7.16a.; MCL 780.951(1). While trial counseimplained that the instruction was
changed from the disjunctive to the conjunctivermythis trial, it was simply altered so that the
instruction would accurately reflect the statutemupvhich it is unquestionably based. The statute,
of course, remained unchanged.

8The elements of breaking and entering are (1) teaking and entering of a building, (2)
with felonious intent.People v Cookl31 Mich App 796 (1984).

“MCL 750.92;People v Davenparil65 Mich App 256 (1987)(A defendant who commits
any act toward the commission of a criminal offertset who fails in the perpetration, or is
intercepted or prevented in the execution of tifensfle, may be found to have attempted the
offense.).
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Here, there was simply no evidence that the vietas actually in the process of breaking
and entering into defendant’s home at any poitglee when he opened his locked door and shot
her while she was standing on the porch. Eveniunguhe evidence in defendant’s favor and
considering only his trial testimony—which cleadyffered from his initial accounts of the
event—the victim was “banging” on defendant’s sitel front door in the middle of the night,
which woke defendant up. Defendant’s side and fionrs were both locked, steel doors. Within
a minute or two, he retrieved his shotgun fromdloset, concluded he could not find his phone,
turned off the safety of his shotgun, and wentisoftont door to “investigate.”

He unlocked the steel door and opened it. He ga@vrson coming from the side of his house
so he raised his gun and shot her while she wHs akry least, a couple feet from his lockedestre
door. So, while the victim was, according to deffmt’s trial testimony, “violently banging” on his
front and side doors for one to two minutes bef@®pened his door, there was no evidence that
she was trying to—let alone having any success taadly breaking into his house when he opened
the door. In other words, there was no evidenaettie victim was actually or any other way “in
the process” of getting in, i.e. prying, breakihiging, or disarming. Knocking or banging are not
“breaking.”

None of the so-called pieces of evidence pointeédodefendant’s brief lead to a different
conclusion. First, he points to the fact thatwitéim was pounding on the door, leading defendant
to believe she was coming in the house. But somgmounding” on a door is hardly the equivalent

to someone being in the process of actually brggikito a home. This is likewise true about the
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“fact” that—according only to the defense’s paicherf’—the victim’s hands may have been
swollen due to the banging. Again, knocking on sone’s doors is not the same as breaking and
entering.

Defendant next argues that the victim was breakibgcause her boot was damaged. There
is nothing to support the assertion that her bast damaged during the one to two minutes she was
banging on defendant’s door. Indeed, the photos/shwas not just scuffed, but actually broken
apart. Next, defendant points to the fact thagmvtine police arrived, the screen insert was out of
place. But even if—and this is a big “ever’¥-the victim’s knocking on the door caused the
screen to be dislodged, again this is not eviddrateshe was in the process of breaking and egterin
into defendant’s home. There is no evidence tatlsen somehow put her hand through the screen
in an attempt to unlock either the screen doohefitont door, both of which were locked when she
was outside knocking on his dodfsBesides the obvious shotgun-blast in the sctbene was no
evidence that the screen was damaged, punchedkicked in by the victim. Lastly, defendant
points to the supposed “footprint” later found be &ir conditioner in his backyard. But defendant
testified that he did not hear any noise from laisklyard or rear door. There is no evidence thet th

“footprint”— if that is even what it was—occurrdatt night, let alone that it was left by the victim

*IDr. Kesha who actually examined the victim and klat her hands in person disagreed
with this conclusion.

“Defendant told the police when he was at the stafter the shooting that they would be
able to tell how high he’d pointed his gun by laukiat where the hole in the screen. He never
mentioned the screen was out of place before e Blaaher, he obviously fired through the screen,
which could have dislodged the screen.

%The same is true for the so-called “woven pattemthe door that was collected days after
the shooting. There is obviously no way of tellmgyv that pattern—even if it was from some sort
of screen—got on the door.
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And finally, but perhaps most importantly, theralisolutely no evidence that the victim was
attempting to enter defendant’s home when he opbisedoor and shot her in the face while the
victim was, unquestionably, standing at least gptmfeet away from him on his porch. Again
according to the self-serving version of eventeddéant testified to at trial, he opened the dodr an
saw a person coming from the side of his houseesaised his gun and shot. At the time he shot,
he did not know the race or gender of the persgimlbne whether the person appeared armed. He
testified that he pulled the trigger as a refleactn to defend himself. Even crediting this
testimony, there is no evidence that the victim imake process of breaking into his house when
he shot her. She was shot—unarmed and withous@mf burglary tools on her person—while
she was standing on his por¢éh.

Because there was no evidence that the victim wesia the process of breaking and
entering into defendant’s home ever—Iet alone desowhen he actually shot her—Judge Hathaway
did not abuse her discretion in refusing to give itistruction. As mentioneslipra whether the
evidence presented at trial was sufficient to wareaparticular jury instruction is within the sole
discretion of the trial couf. In turn, the Court of Appeals did not err in ajag this claim and

affirming defendant’s convictions.

%“Common sense leads one to believe that burglaesaénwould be using tools, not their
bare hands, to break through a locked steel door.

“People v Youngt72 Mich 130, 135 (2005).
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B. Even if it was error not to give the requested istruction, any such error was not
outcome-determinative in light of the other instrug¢ions given and the evidence
presented at trial

i Looking at the instructions as a whole, defendardlsts were protected because the
jury was clearly told the People had to prdy&yond a reasonable doutiat
defendant did not act in self-defense, which igjadr standard of proof than merely
a rebuttable presumption.

Jury instructions are, of course, reviewed in teetirety. Even imperfect instructions do
not constitute error if they fairly present thauss to be tried and sufficiently protect the deéarits
rights® Here, the jury was instructed at length regardielfrdefense. Specifically, among other
things, the jury was instructed to consider allhaf evidence in deciding whether defendant acted
in lawful self-defense, including how the circunrstas appeared to him at the time he acted. They
were also instructed that, if defendant honestly measonably believed that he was in danger of
being killed or seriously injured, he could act ieurately to defend himself even if it turned out
later that he was wrong about how much danger lsawad_ikewise, they were told they could also
consider how the excitement of the moment affetttecchoice the defendant made. The jury was
also instructed that a person is never requiregtteat if attacked in his own home. The coureatld
that a person’s porch is part of his hothe.

The self-defense instructions read to the jury eately summarized the law on self-defense.
In addition, the jury was correctly instructed twe burden of proof. Specifically, the jurors were

instructed:

“People v WaclawskP86 Mich App 634, 678 (2009p,eople v Dumassupra 454 Mich
at 396.

978/5, 170-171.

27

INd 2£:90:2 9T02/T2/9 DS A aaAIFD3



The defendant does not have to prove that he acteelf-defense.

Instead, the Prosecutor must prove beyond a rebksothaubt that the

defendant did not act in self-defer&e.
Because the jurors were correctly instructed oldsdense and the burden of proof, defendant’s
rights were protected even if the court should haaal the rebuttable-presumption instruction.
Proof beyond a reasonable doubt is a much higaedatd of proof than that required of a rebuttable
presumption. A rebuttable presumption is onetiay be overcome if the evidence demonstrates
that the presumption is more likely that not ineat?® In other words, the proof beyond a
reasonable doubt standard was more beneficiaffemdant than merely a rebuttable presumption.

In People v Stockwelf® for example, the defendant claimed the trial ceured by not

reading an instruction that—because the defendathpteviously been involuntarily committed—he
was entitled to a “presumption of continuing inggani Instead, the trial court instructed that
defendant was presumed sane, but as soon as g@vigence was presented by the defendant, then
the prosecution needed to prove that the defenvdamsane beyond a reasonable doubt. The Court
of Appeals determined:

. . . there is another, more fundamental, reasonrdgcting the

defendant’s argument. The defendant is arguinghthatas entitled

to a ‘rebuttable presumption’ of insanity. Inste#tae trial judge

instructed the jury that the prosecution was rexglito prove sanity
beyond a reasonable doubt. It appears to this @aatrthe instruction

%g/5, 168-171.

“Black’s Law Dictionary defines a “rebuttable presation” as: “An inference drawn from
certain facts that establishes a prima facie cak&sh may be overcome by the introduction of
contrary evidence.” Black’s Law Dictionary (9th edMICL 780.951 does not define the phrase
“rebuttable presumption,” therefore, this Court ncapsult the dictionary to “discern the meaning
of statutorily undefined termsPeople v Schulf246 Mich App 695, 703 (2001).

1%People v Stockwel68 Mich App 290, 293 (1976).
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given was, if anything, more favorable to the ddfart than the ones
he requestetf*

The Court of Appeals undertook this exact sameyarsgin the only case—albeit an
unpublished one—where it has considered this samstign in the context of self-defense. In
People v Hubelthe defendant requested and was refused thegctistt regarding the rebuttable
presumption of MCL 780.951. While the Court fouhdt the trial court abused its discretion in not
giving the instructiort?? it went on to determine that the error was harmlepecifically, it noted
that the jury was instructed that the prosecutditbgrove that defendant did not act in self-deéen
beyond a reasonable doubt, “a much higher stamofapdoof than that required of a rebuttable
presumption.*®

The same is true in this case. Defendant clairasht was entitled to an instruction that
there was a rebuttable presumption he acted wétlptbper state of mind for self-defense, but the
jury was instructed that the prosecutor neededaegpdefendant did not act in self-defense beyond
a reasonable doubt. Thus, even if defendant wétedrto the instruction, he cannot establish that

he was prejudiced because the jury found that éoplé proved beyond a reasonable doubt that

defendant was not acting in self-defense. Thesinply nothing to suggest that the outcome would

1% at 293.

199n Hubel the facts were much different. There, the dedendestified at trial that the
victim pounded on his door until someone else msiek house went to open the door. When the
door was open, the defendant testified, the vidiowled through the door into defendant’s
apartment and refused to leave. A physical figisued between the victim and another witness
when defendant stabbed the victiPeople v Hubelunpublished opinion per curiam of the Court
of Appeals, issued May 29, 2012 (Docket No. 302794)

103| d
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have been any different had the rebuttable presompistruction been given. Thus, defendant
cannot show outcome-determinative error based etotlality of the instructions given.
ii. Given the evidence presented at trial and deferglaanflicting versions of what

occurred, he fails to demonstrate that the cowefigsal to give the instruction was
outcome-determinative.

In addition to the fact that the instructions agwle protected defendant’s rights, defendant
is also unable to show that the court’s refusaktml the rebuttable-presumption instruction was
outcome-determinative based on the facts of the. cesconjunction with defendant’s testimony,
the People presented substantial evidence thahdgefé did not act in self-defense and the jury
clearly found beyond a reasonable doubt that defeingas not justified in shooting the victim that
night.

The People presented evidence that the 19-yeatiadich—who had marijuanain her system
and a .218 level of alcohol at the time of death-s-waa car crash in a residential neighborhood
around 1 a.m. on November 2, 2013. The three gs@eeto the car crash all testified that they spoke
with the victim before she eventually walked awapni the scene. The witnesses said the victim
was disoriented, scared, and wanted to go homéhaishe was not acting belligerently. Given the
cracks in the windshield, she may have had a cemu$rom hitting her head during the crash.
Before police arrived on the scene, the victim waddered away and was not seen again until she
appeared at defendant’s house around 4:40 a.m.

At 4:42 a.m., defendant called 911, saying he “smobhebody on my front porch with a
shotgun banging on my door.” After the call ablyphded, the dispatcher called him back to get
more information. Defendant told him he shot bgident and that he thought the gun was

unloaded. When the police arrived, defendant thieithe police what happened. He said there was
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a “consistent knocking” on the door. When he opdhe door, he was “kind of like who is this and
then the gun discharged.”

When he was taken to the police station that saoraing, he said he heard banging noises
on the side and front door. He said he should balled the police first, but he was mad and wanted
to find out what was going on. “I'm piss and viaegow,” he said about his state of mind when he
went to the door. He said he opened the dooguhalischarged, and “unfortunately” a person was
standing there. He did not know when he’d loadedshotgun. The first thing he did after the
shooting was to call the police. He did not saytlaing about not being able to locate his phone.
Later in the interview, he said it was a “violerniging” on the door like maybe somebody was
trying to get in or needed help.

He gave a different version of events at trial.trill, he testified that he purchased the gun
in 2008 to keep in his house for self-defensehldtjust loaded it around October 19, 2013—about
two weeks before the shooting—because his caréad fpaintballed. He had the gun “ready to go,”
but kept the safety on. Around 4:30 a.m., he hbargyjing on the side of the house and then at the
front door. He turned off his TV and all lightstbat nobody would see him. He claimed he looked
all around the house for his cell phone, but cotifind it. He said the banging was so loud that
the floor was vibrating. He originally got a blatit then when the banging continued, he retrieved
his shotgun from the closet. He did not rememddang the safety off. He testified that he opened
the door to investigate because he was not goiegwer in his house and be a victim. When he
opened the door, a person came from the side bbloise. He raised the gun and shot. “It was them

or me,” he said.
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Defendant’s testimony about the loud banging wdssaoborated by his neighbor, who
testified that he was awake during the relevang tildbout 10-15 minutes before he heard the shot,
he went outside because he could hear what solikdetree hitting the top of his car and wanted
to make sure nobody was outside his house. Wheidheot see anyone, he went back inside. He
did not see anyone at defendant’s house. He dibdear anything else from outside until he heard
the gunshot. After he heard the shot, he sawdheepat defendant’s house within 2-3 minutes.

The police responded in two to three minutes after911 call was placed. When they

arrived, there was a bullet hole in the screehmefitont, locked screen door. The victim was dead

INd 2£:90:2 9T02/T2/9 DS A aaAIFD3

on the front porch from an obvious shotgun wounidetioface. The screen insert of the screen door
was dislodged and hanging down roughly 8-9 inchidsere was no damage to the doors or door
handles and no evidence of forced entry. Themietias unarmed and her fingerprints were not
found on any of the doors. The firearms expert ekamined defendant’s shotgun and concluded
that the gun would not go off unless the safety wHsand the trigger was pulled using
approximately six pounds, five ounces of force.

Given these facts—especially that the victim wasaating belligerently just hours before
her death, that the neighbor did not hear any nthee there were no signs of forced entry, that
defendant never mentioned not being able to fisdohione until he got to trial, that the unarmed
victim was found on defendant’s porch with her faeleast a couple feet from the door, that
defendant was mad when he opened his locked dubthat defendant could not make up his mind
whether he fired accidentally or in self-defensee+buttable-presumption instruction would not
have made any difference in the outcome of tri@he jury clearly found evidence beyond a

reasonable doubt that defendant did not act withamest and reasonable belief that the use of
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deadly force was immediately necessary to defemdélf. Thus, any alleged error in not reading
the requested instruction was not outcome-detetaaa
C. Defendant was not prevented from presenting a defise.

To the extent defendant argues in passing thatasegonevented from presenting a defense
because the court refused to read the requestadatisn, this claim is belied by the record.
Defendant’s ultimate defense at trial was thatvibe#m was coming at him when he shot her. As
defendant stated, “it was them or me.” As mentitaitgove, Judge Hathaway gave the jurors lengthy
instructions on self-defense and told them to aersthe circumstances as they appeared to
defendant at the time. Counsel was, thereforegipied to argue during closing that defendant was
in extreme fear when he opened the door and saui@fcoming towards him. Defendant was not
prevented from presenting his defense.

Ultimately, the Court of Appeals correctly held tthi@e trial court judge did not abuse her
discretion when she refused to give the instructiwhich was not supported by the evidence.

Defendant’s application for leave to appeal shothdrefore, be denied.
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.
Conduct of the prosecutor warrants reversal only ifthe claim is
properly preserved by a timely objection and the coduct is
prejudicial. Here, defense counsel did not, for th most part,
object to the prosecutor’s conduct, and that conducwas not
prejudicial. Defendant has failed to establish thehe was denied
a fair trial.
Standard of Review
Defendant’s claim that this issue is preservedrigdly incorrect. While counsel did object
when the prosecutor inadvertently frightened arjuith the shotgun, she did not object to virtually
any of the complained-of comments made by the pudses in closing argument or rebuttal.
Accordingly, the majority of the alleged errorssed in this issue are unpreserved.
Unpreserved claims of prosecutorial eftbrare reviewed for “plain error affecting
defendant’s substantial right¥” “Reversal is warranted only when a plain errcuted in the

conviction of a truly innocent defendant or serlguaffected the fairness, integrity, or public

reputation of judicial proceedings independentefdefendant’s innocenc&? It is defendant’s

19“Both defendant and the Court of Appeals’ opiniqreaedly use the term “prosecutorial
misconduct.” This is a misnomer in this case bsedhe claim is that the prosecutor legally erred,
not that the prosecutor actually committed profassi misconduct. As the Court statedPigople
v Cooper 309 Mich App 74, 87-88 (2015), “In the vast méjpoof cases, the conduct about which
a defendant complains is premised on the contertbiah the prosecutor made a technical or
inadvertent error at trial—which is not the kindcoihduct that would warrant discipline under our
code of professional condudiherefore, we agree that these claims of error mioghbetter and
more fairly presented as claims of “prosecutoriaiog,” with only the most extreme cases rising
to the level of ‘prosecutorial misconduct(Emphasis added)

1%people v McLaughlin258 Mich App 635, 645 (2003).
1%people v Ackermar257 Mich App 434, 448-449 (2003).
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burden to establish plain error and prejuditeRegarding any preserved errors, such claims of
prosecutorial error are reviewed on a case-by{tasis to determine whether defendant was denied
a fair and impartial trial®®
Discussion

Defendant’s second claim should fail because theqmutor’s unobjected-to comments were
proper and did not prejudice defendant. Furthenef any portion of the prosecutor's comments
were improper, they did not deprive defendantfafrarial and any potentially prejudicial effecaw
mitigated by the trial court’s instructions to tjuey.

Generally, “[p]rosecutors are accorded great ldétuegarding their arguments and
conduct.*®® When considering claims of prosecutorial erfog, teviewing court must evaluate the
prosecutor’s remarks in context.

A. The prosecutor did not err when she inadvertentlyfrightened a juror with the shotgun,
which the jury had already been told was unloadedrad cleared by the deputies.

Defendant argues that the prosecutor somehow ieteta frighten the jurors when she
picked up the shotgun to show it to defendant duechoss-examination. This argument is premised

on the fact that the court reporter transcribed ¢in@ of the jurors said “whoa whoa whoa” when

Y’People v Carings460 Mich 750, 771 (1999).

1%people v Rice (On Reman@B5 Mich App 429, 435 (1999)People v Blackmqr280
Mich App 253, 266-267 (2008)(In order for proseciaticerror to rise to the level of a constitutional
due process violation, the error must be so sdhatdhe defendant did not have a fair trial.).

1%People v Rohre8 Mich App 593, 596 (1980).
1%People v Dobek274 Mich App 58, 63-64 (2007).
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the prosecutor picked up the gtih But there is nothing on this record that the pogorintended
to frighten the jurors merely by picking up theefirm*? As the prosecutor later clarified:
| never pointed it in the direction of the juryv&s approaching. | was
holding—the record should be clear. | was approagcMr. Wafer.
| was holding the weapon at my side. | came arounever pointed
it in the direction of the jury at all. But, you éw, the gun is in
evidence??
Any “scaring” of a juror was wholly inadvertent tme part of the prosecutor and undoubtedly due
to the inherently “scary” nature of a shotgun tvas used as a murder weapon.

Further, defendant has not established how frigh¢ea juror is prosecutorial error in the
first place. Indeed, the only case cited by ded@endh this section iBeople v Brocatoa 1969 case
where the prosecutor improperly referenced a paplgrexam, improperly questioned and
impeached witnesses, and (among other things) akkegefendant if he believed in GB8.This
case is nowhere on par with that; the prosecutsrfre to pick up the murder weapon and cross-
examine defendant with it. This claim should fail.

B. Even if the prosecutor inadvertently misstated tke Ilaw during closing
argument—which, for the most part, he did not—any ptential misstatements were
cured when the jury was properly instructed on theapplicable law.

Defendant next argues that the prosecutor, dutosing argument, conflated theens rea

elements of the homicide offenses and said deférat#mitted to many of the elements of the

118/5, 89-90.
112SeePeople v Bahodad48 Mich 261, 266 (1995).

138/5, 146-147; The jury was told repeatedly throughal that the shotgun was unloaded
and cleared by the deputies. They were again aediof that after this incident occurred.

people v Brocatol7 Mich App 277 (1969).
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offenses. But none of the complained-of commentsefahich were unobjected tt—amounted
to error, let alone plain error requiring reversal.

Defendant first takes issue with the prosecutoxangple that a person who goes to their
door, points a weapon out the door, pulls the &iggnd hits a person on the sidewalk could be
charged with second-degree murtlér.Viewed in context, the prosecutor—who had already
correctly listed the elements of second-degree erurdlong with the correct definition of
malicé*—was arguing that the jury did not have to find thefendant actualiptendedo kill; it
was enough for second-degree murder that theipuohhie created a very high risk of death knowing
that the act was likely to cause death or greailyobdrm*® In this context, the prosecutor did not
misstate the law when he said that a person whatgai gun out the door, pulls the trigger for
whatever reason, and hits a person on the sidewalll, potentially, be charged with second-degree

murder depending on the facts.

Not only did defense counsel not object to the @cagr's summary of the law, she
expressly agreed with it during her argument: “Amd Muscat just put on this good power point
about the elements of murder 2. Not [sic] one rnaaghter, another manslaughter and felony
firearm. | agree with everything he said up thdreompletely agree.” 8/6, 56.

11%8/6, 39.

1To establish the mens rea for second-degree muhseprosecution must establish that
the killing was “done with an intent to kill, antemt to inflict great bodily harm, or an intent to
create a very high risk of death with the knowletgs the act probably will cause death or great
bodily harm.”People v Dykhousd18 Mich 488, 508—-509 (1984). Here, the proseagecifically
said that the People had to prove one of threesstdimind for the jury to convict on second-degree
malice: “That he intended to kill or, and or heeidled to commit great bodily harm. And or, he
knowingly created a very high risk of death or gteadily harm. Knowing that death or great bodily
harm would be the likely result.” 8/6, 35. The@gecutor's statement of the law was accurate.

11%8/6, 34-41.
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Likewise, the prosecutor did not err by saying ttefendant was not disputing the elements
of statutory manslaughter. Obviously the prosecatknowledged throughout his entire closing
argument that defendant was claiming self-defens#eed, the gravamen of the prosecutor’s
argument was that defendant did not act in lavdlitdefense. So, when going through the elements
of statutory manslaughter, the prosecutor was ngatkia point that—if the jury chose not to credit
defendant’s self-defense claim, which he’'d alreadytioned in regard to the other offenses—the
elements of statutory manslaughter would be metume defendant obviously admitted to killing
the victim with a firearm. The prosecutor did nosstate the defendant’s defense. And, even if he
did, his closing argument was immediately followgxby defense’s counsel’s closing argument,
which very clearly stated the defendant’s defense.

Next, defendant claims the prosecutor misstatediaheof self-defense when he said
defendant had other options besides opening the dooh as going to another part of his house
instead of engaging. Viewed in context, the proswme—who had already told the jury that
defendant did not have a duty to retreat in his baumsé'®>—was arguing that defendant had other
options available to him such as calling the pobcesimply not opening the locked door. The
prosecutor’s point was that, because defendannterily opened the secure door, that helped prove
that he shot because he was mad, not because h&igidsned:®® Viewed in context, the

statement—while not technically correct if readamplete isolation—was not obviously wroliy.

1198/6, 49.
1208/5, 48-54.

23While defense counsel did not object to this staterabout defendant going to a different
part of his home, she did object earlier in thespomutor’'s argument when he was talking about the
protections one has within their home. Followihg bbjection, the judge instructed the jury that,
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Further, even if any of the prosecutor’'s remarksenggroneous, the jury was clearly and
repeatedly instructed that the court’'s statemebntsiathe law were to control regardless of the
arguments made by the attorneys. A prosecuto€aranisstatement of the latat remains
uncorrectednay deprive a defendant of a fair tri&l.But if the jury is correctly instructed on the
law, an erroneous legal argument made by the puosecan be curetf® Here, the jury was
correctly instructed about the law, including dltlte elements of the offenses, the applicable self
defense instructions, and the full no-duty-to-ratmestruction that says a defendant is never requi
to retreat in his own homt&’ Thus, even if an error occurred, it was curethieyclear and accurate
instructions given to the jury.

C. The prosecutor did not err in her rebuttal argument, which was largely a direct
response to defense counsel’s closing argument.

Defendant did not object to any of the challengadesnents in the prosecutor’s rebuttal
argument. As mentioneslipra review is, therefore, for plain error affectingostantial right$®
Generally, “[p]Jrosecutors are accorded great ldétregarding their arguments and conduct®

When considering claims of prosecutorial error rth@ewing court must evaluate the prosecutor’s

if the lawyers say anything different about the,léws the court’s instructions that should cohtro
8/6, 48-49.

12Pegple v Matulonis115 Mich App. 263, 267—268 (1982).
123SeePeople v Federical46 Mich App 776, 799 (1985).
12See generally 8/5, 155-171.

12 People v Ackerman, supr257 Mich App at 448.
12people v Rohrsupra 98 Mich App at 596.
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remarks in conteX’ While the prosecutor may not vouch for the craithjtof his witnesses by
suggesting he has some special knowledge of theesges’ truthfulness, he may argue from the
facts that a witness is to be believ&d.“Where the prosecutor's argument is based upen th
evidence and does not suggest that the jury ddwdmase on the authority of the prosecutor’s effic
‘I believe’ or ‘I want you to convict’ are not impper.™#

Further, where a defendant advances a particidarytof the case, the prosecutor is free to
comment on the validity of that thed?). Indeed, according to this Court, “[The] centratgose
of a criminal trial is to decide the factual questof the defendant’s guilt or innocence. . . .tfie
end it is important that both the defendant angtbsecutor have the opportunity to meet fairly the

evidence and arguments of one anoth&r.”

i. The prosecutor did not err by saying that, in hgregience, this was a
typical murder case and that defendant was a tlygefandant.

Defendant erroneously claims that the prosecutarched for defendant’s guilt and
improperly attacked defendant’s credibility whee singued that—in her experience as the head of
the Homicide Unit—this defendant was no differéairt any other typical murder defendant and that

his natural instinct was to lie to protect himséif.She went on to argue:

12People v Dobeksupra 274 Mich App at 63-64.

12people v McGhe&@68 Mich App 600, 630 (2005).

12People v Swartz171 Mich App 364, 370-371 (1988)(citations onujte
13%People v Fields450 Mich 94, 115 (1995).

13d. at 110-111 (internal quotation marks and citationitted).

1328/6, 90.
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He’'s a homeowner. Yes he’s a home owner.

Some [sic], does that give you special rights tb &n unarmed

teenager knocking on your door. He’'s a home owaewhatever

reason in his life. And you know Ms. Carpenter hasked you a

number of times to get yourself inside the heatlexf Wafer.

| don’'t know that you can do that. | don’t know tlsa but

nonetheless, we have to prove what his actions. waeksometimes

you prove intent by what his actions were. You'o¢ gonna be able

to get inside his head. You're not hifi.
This rebuttal argument came immediately after d&fetounsel’s closing argument, where she
repeatedly referenced that “Ted” was in his owndeonhen this happened and that a “man’s house
is his castle®®* Viewed in context, the prosecutor’'s argument wagsponse to defendant’s
counsel’s argument that this case and this deféndare different because defendant was in his
house when this occurred.

As mentioned above, a party is entitled to faiegpond to issues and theories raised by the

other party®*®* When defense counsel essentially argued thatWed just a regular person trying
to get some sleep that night, the prosecutor was tree to argue that defendant’s status as a
homeowner did not change the fact that he acteddlitypical defendant by lying to get himself out
of trouble. Viewed in context, the prosecutor’guanent about defendant being “typical” was not
error.

Further, even if the Prosecutor’s statement wasapgr, any potential error was cured when

the trial court instructed the jury not to consittex prosecutor’s statements as evidence. Ju®rs a

1338/6, 90-91.
1348/6, 72, 88-89.
13People v Jonest68 Mich 345, 352 n. 6 (2003).
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presumed to follow their instructiod¥. Accordingly, defendant cannot establish planreffecting
him substantial rights.
ii. The prosecutor did not err by saying her officekkat the law in deciding

whether or not to charge a homeowner, but thatfthal call” regarding
defendant’s quilt is for the jury.

Next, defendant erroneously claims that the praseatouched for defendant’s guilt by
stating:

Because our job, ladies and gentlemen, is to stguitice is served.
Our job is to prosecute the guilty. And your jobtés make that
determination. You decide whether or not we've daug job
properly. That's your decision.

You have to tell us whether or not we've met ourden. We don't
run away from our burden. It's our burden. That'siaiv our
constitution says. We don't take it lightly that weuld charge a
home owner. We don't take that lightly.

There’s plenty of home owners that haven’t beemgdth We look

at the law. We are guided by what the law requitesl the law in

this case required a charge of murder in the sedegcee. And the

intentionally aiming that gun. You guys get to make final call.

There’s no self-defense here. Where's the fealeréls the fear?’
“Where the prosecutor’'s argument is based uporvtidence and does not suggest that the jury
decide the case on the authority of the proseautdfice, ‘I believe’ or ‘I want you to convict’ ar

not improper.*® Further, a prosecutor is free to “relate thedaathis theory of the case, and in so

doing say that certain evidence leads him to beltee defendant is guilty®

13%People v Unger278 Mich App 210, 235 (2008).

1378/6, 96.

138people v Swartsupra 171 Mich App at 370-371 (1988).
13%People v Humphrey24 Mich App 411, 414 (1988).
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Here, the prosecutor was free to argue that, bas#dte evidence, a charge of second-degree
murder was appropriate despite the fact that defenalas a homeowner claiming self-defef{8e.
The prosecutor clarified that, while she believesl ¢harge was proper based on the evidence, the
People have the burden of proof and it was ultiiyate to the jury to decide whether defendant
acted in self-defense. She never suggested thdtahany sort of special knowledge relating to
defendant’s guilt; merely that she believed theghavas proper based on the law and the facts, and
that it was ultimately the jury’s decisidft.

Further, any potential error was cured by the tairt’s instruction to the jury: “To sum up,
it is your job to decide what the facts of the caise to apply the law as | give it to you andhatt
way to decide the case. A person accused of a&ddmresumed to be innocent. This means that
you must start with the presumption that the def@mnds innocent®? The jury was aware, of
course, that they were the final arbiters of de&etd guilt. Accordingly, there was no error and

defendant’s claim must fail.

140SedaPeople v Schutt@40 Mich App 713, 721 (2000)(The prosecutor’sagia concerning
the signing of the search warrant did not implyt tha judge had special knowledge of the case or
that the judge’s decision to issue the warrant tiforhed a judicial expression of support for the
prosecutor’'s case. The prosecutor was merelygttiat the police had obtained a search warrant
and that they followed proper procedures to oliteerwarrant. These facts were already in evidence
and the prosecutor was permitted to argue the eg@&and all reasonable inferences arising from

it.)

141 people v Hoffmarn205 Mich App 1, 21-22 (1994)(“Nor did he place trestige of his
office behind the statement that ‘we believe thiomyestigation we have identified the perpetrator
of this particular murder.” This innocuous obsé¢iwa preceded remarks about the evidence
presented during a lengthy murder trial. The pros® essentially asked the jury to decide the case
on the basis of the evidence and to render atdiiapartial verdict.”).

1428/5, 156.
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iii.. The prosecutor did not err in saying defendant ghdnhis story from
accidental discharge to self defense after heéinmgvidence and consulting

his attorney.

Next, defendant argues that the prosecutor acalefetise counsel of coaching defendant
to lie. Specifically, she argued:

He says | shot it accidently it doesn’t off accithenTherefore, the
evidence is clear that he committed this murdergéts charged.

His lawyer gets the information. His lawyer knowattthe gun just
doesn’t go off accidently. And low and behold werd&o come up
with a whole new defense ladies and gentlemen.

We have to come up with the different theory sar be acquitted.
So you can send me home.

*kk

You know, and when you read that instruction [skgfense] one of

the things that | want to tell you is the self-defe came after it was

clear that the accident wouldn’'t work. After it wekear that all

experts says the gun doesn’t go off accidently. Amak that

testimony kinda coachet?
A prosecutor is permitted to argue from the fahtg the defendant or defendant’s witnesses are
unworthy of belief:** But a prosecutor may not personally attack thdibility of defense counsel,
or suggest that defense counsel is intentionaiygiting to mislead the jul§® The jury’s focus

must remain on the evidence, and not be shiftédet@ttorneys’ personalitié.

1438/6, 93, 96-97.
4people v Dobek, supra74 Mich App at 67 (citation omitted).

14people v Kennebrew220 Mich App 601, 607-608 (199@eople v Dalessandrd 65
Mich App 569, 580 (1988).

14%SeePeople v Phillips217 Mich App 489, 497-498 (1996).
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Here, the prosecutor’s unobjected-to remark abowtdefendant’s story changed over time
was based on the evidence and did not amountito@oper personal attack on defense counsel.
To the contrary, the comment was aimed at attactegdefendant’s credibility, which was a
completely proper argument for the prosecutor t&end It is not improper for a prosecutor to
argue that the defendant—being present during—#ha@s had an opportunity to conform his
testimony to other witness&8. In this case, the prosecutor’s argument waseadntjrounded in the
facts: that defendant vacillated between accidafitmharge and self-defense and that his story
changed at trial after hearing the evidence thagtim could not accidentally discharge.

This case is distinguishable fraReople v Dalessandyaelied on by defendart® At no
point did the prosecutor specifically state thdedse counsel coached defendant or presented lies
to the jury. The prosecutor did not single out angion or alleged action by defense counsel or
insinuate that she had some special knowledgedegarhether defendant was testifying truthfully.

Instead, the prosecutor relied on the facts ime¢herd and properly argued that defendant’s version

“’People v Buckey24 Mich 1, 14-15 (1985)(“It is well establishtbet the prosecutor may
comment upon the testimony and draw inferences ft@md may argue that a witness;luding
defendantis not worthy of belief.”)(emphasis added).

19d at 15-16.

149Defendant completely mischaracterizes the recaord €aen underlines the point on pages
46-47 of his Application) by arguing that defendsaid he acted in self-defense within minutes of
when the police arrived. But what defendant atyusdid is thathe gun he usedas for self-
defense, not thdtis actionavere in self-defense. Defendant himself clarifted when he testified.
8/4, 185. Defendant’s initial statement to policas that the gun just discharged.

5%People v Dalessandysuprg 165 Mich App 580.
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of events changed over time; accordingly, there m@a®rrort>* A prosecutor is free to argue
reasonable inferences arising from the evidentieeggelate to the theory of the case, includirag th
a witness is not worthy of beli€? Consequently, defendant fails to show plain error
Further, the trial court’s instructions cured atlgged error. The trial court instructed the

jury the following:

Evidence includes only the sworn testimony of wsses and the

exhibits that were admitted into evidence. Manyngli are not

evidence. And you must be careful not to consibdent as such. |

will now describe of the things that are not evicken

The fact that the defendant is charged with a cangis on trial, is

not evidence.The lawyers statements and arguments are not

evidence They're only meant to help you understand thel@vce

and each sides legal theories. because the tiial twtructed the

jury to not consider the arguments of the lawyehernvmaking a

decision, any error was cured by the trial cournt&ruction®?

The trial court’s instructions to the jury that #torney’s arguments were not evidence eliminated

any potential prejudic®&?

151pegple v Thomag60 Mich App 450, 453-454 (2004). Feeople v Watsqr245 Mich
App 572, 592-593 (2010), citifgeople v Messenge221 Mich App 171, 181 (1997). (“However,
the prosecutor’'s comments must be consideredhhdigdefense counsel’'s comments¥atson,
supraat 592-593 (“an otherwise improper remark may rs& to an error requiring reversal when
the prosecutor is responding to the defense cosragument.”).

152People v Fisher220 Mich App 133, 156 (199@eople v Launsburp217 Mich App 358,
361 (1996).

15385, 157.
%people v Gaines306 Mich App 289, 309 (2014)
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iv. The prosecutor was not appealing for sympathy wdten responded to
defendant’s arguments regarding the victim’s intatiopn by saying the
victim still did not deserve to die.

Finally, defendant claims that the prosecutor impssibly attempted to evoke sympathy for
the victim during her unobjected-to comment thatvlctim did not deserve to die even if she was
both drunk and high that nighf. While it is true that appeals to the jury to sythpze with the
victim are improper, a prosecutor is free to arpgeevidence and all reasonable inferences arising
from it as they relate to her theory of the c&8dn doing so, the prosecutor is not limited to the
blandest possible presentation of the case areiience. Thus, a prosecutor may touch on subject
matter that might arouse jurors’ sympathy when iagythe evidence and its reasonable inferences
in relation to her theory of the cal$é Further, as mentioned above, the prosecutogéstérrespond
to defense counsel's argumetits.

Here, the prosecutor’s rebuttal argument wassponse to defense counsel’s argument that
focused on the victim’s actions and claimed th&tdhol is what caused all of this.” Specifically,
defense counsel went through a comparative timeeefrwhat defendant was doing the night of the
offense (just getting ready for bed and sleepimg) @what the victim was doing the night of the
offense (drinking and smoking marijuana with hesrfd, sneaking out of the house, getting in a car

accident). In other words, defense counsel walsligigting the victim’s actions and essentially

1558/6, 99-100People v Watson, supra45 Mich App at 591.
1%People v Bahodasupra 448 Mich at 282.

1¥d. at 282;see People v Coweli4 Mich App 623, 628-629 (1973)(Noting that the
prosecutor “is, after all, an advocate and he loa®nly the right but the duty to vigorously argue
the people’s case.”).

1%8pegple v Watson, supra45 Mich App at 593 (citation omitted).
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arguing that this murder was entirely the victirfaslt.*® In response, the prosecutor accurately
argued that defense counsel was trying to attaekititim by focusing on how she was drunk and
high. This was not an improper appeal for sympaithyas a fair response to defense counsel’s
argument.

Likewise the prosecutor’'s comment that “we’ve gdead 19 year old” was not an improper
appeal for sympathy° The “sympathy” evoked, if any, was derived frdm tinfortunate facts of
this case, not by any intentional effort by thega@utor to deflect the jurors from the facts.

Further, even if this Court finds that the prosecstcomments were improper, any error was
cured by the jury instructiort§® The trial court gave the following instruction:

Remember that you have taken an oath to returratrdgust verdict
based only on the evidence and my instructionetetv. You must
not let sympathy or prejudice influence your demisi As jurors you
must decide what the facts of this case are. iBhy®ur job and
nobody else’s®
Because the trial court properly instructed thg tornot be influenced by sympathy or prejudice,

any alleged error was cured by the instructionseré&fore, defendant’s final claim of prosecutorial

error must fail.

1°%8/6, 64-67.
10%8/6, 99.

%lpeople v Watson, supra4s Mich App at 592 (error was cured by trial t@Linstruction
to the jury to not be influenced by sympathy orjymlese.).

1628/5, 155-156.
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D. Even if any of the prosecutor's comments were eoneous, defendant cannot establish
outcome-determinative prejudice.

Overall, evenif any of the prosecutor’'s commergsarerroneous, defendant cannot establish
outcome-determinative prejudice. Given the factspeeially that the victim was not acting
belligerently just hours before her death, thatdiveas no signs of forced entry, that the unarmed
victim was found on defendant’s porch with her fatteast a couple feet from the door, that
defendant was mad when he opened his locked dwbthat defendant could not make up his mind
whether he fired accidentally or in self-defensery-otential errors in the closing arguments were
not outcome-determinative. As mentiosegra the properly instructed jury clearly found eviden
beyond a reasonable doubt that defendant did metilcan honest and reasonable belief that the
use of deadly force was immediately necessaryfiendehimself.

Ultimately, the Court of Appeals correctly conclddeat the prosecutor’s conduct did not
deny defendant a fair trial. Accordingly, defentmmpplication for leave to appeal should be

denied.
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Relief
THEREFORE, the People ask this Honorable Court to deny dkfet's application for
leave to appeal.
Respectfully submitted,
KYM L. WORTHY
Prosecuting Attorney
County of Wayne
JASON W. WILLIAMS

Chief of Research, Training,
and Appeals

/s TONI ODETTE

TONI ODETTE (P72308)
Assistant Prosecuting Attorney
11" Floor, 1441 St. Antoine
Detroit, Michigan 48226

June 21, 2016 (313) 224-2698
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